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TELECOMMUNlCATION~~Cti.e@P~ORIGINAL
FOR RECONSIDERATION

OPPOSITION OF MCI
TO PETITIONS

MCI Telecommunications corporation (MCI), by its undersigned

attorneys, hereby opposes the petitions for reconsideration filed

by US west, Inc. and Be11South corporation of the First Report

and Order and Further Notice of Proposed Ru1emaking in the above

captioned proceeding, FCC 96-489 (released Dec. 24, 1996) (Order).

The Order sets forth structural separation and other non

accounting safeguards that are intended to implement the new

Sections 271 and 272 of the Communications Act of 1934, the

purpose of which is to ensure that BOC entry into new lines of

business does not produce the same anticompetitive consequences

as the former Bell System. Although, as explained in the

petitions for reconsideration filed by MCI and AT&T, the

safeguards set forth in the Order are not stringent enough to

carry out fully the intent and language of sections 271 and 272

of the Act, US west and Be11South would have the Commission

weaken the Order even further by removing a number of the few

protections that the Order does provide. In each case, the

changes they request are not required or even permitted by the

statute and would not be in the pUblic interest.

A. Section 272(a) Requires That All BOC InterLATA Information
Services be SUbject to section 272(b)

Both US west and Be11South have come up with the same

inverted reading of Section 272(a) (2) of the Act, which lists the



_ .._-_..._._-_.._-------------

-2-

types of BOC activities that are subject to the separation

requirements of section 272(b). Under their approach, a

subsection of a provision can override the rest of the provision.

section 272(a) (2) states that a separate affiliate is required

for: (A) Manufacturing; (B) MOrigination of interLATA

telecommunications services, other than" three categories of

services; and (C) MlnterLATA information services," with two

exceptions. Even without examining the exceptions in subsections

(B) and (C), and irrespective of those exceptions, it is clear

that the exceptions in (B) cannot alter the meaning or scope of

(C), or vice-versa. The exceptions in (B) can only whittle down

the universe of all MinterLATA telecommunications services"

covered by the separation requirements.

us west and BellSouth claim, however, that the exceptions to

(B) can limit the scope of (C), because some of the exceptions to

(B), read independently, logically fall within (C). They argue

that certain Mincidental interLATA services," listed in

subsection (B) (i), can be information services and that Mout-of

region services," in subsection (B) (ii), include out-of-region

information services. They conclude that since out-of-region

information services are excepted by subsection (B) (ii),

subsection (C) can only include in-region MinterLATA information

services," even though the Min-region" limitation does not appear

in (C).

That interpretation clearly cannot be correct. First, where

there is an exception to one provision in a statute that is

omitted from a closely related provision, it must be assumed that
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Congress intended to omit the exception in the latter provision. 1

Thus, Congress intended to omit any exception for out-of-region

information services from subsection (C).

second, the exception to subsection (B) in subsection

(B) (ii) for "out-of-region services" cannot include services

outside the universe of services in (B), which is the origination

of interLATA telecommunications services. True, there are out-

of-region information services, but that cannot modify the scope

of subsection (B) (ii). The category of "interLATA

telecommunications services, other than ... out-of-region

services" would be in-region telecommunications services, not in-

region telecommunications services and in-region information

services. The exceptions following the phrase "other than"

logically can only carve out categories of services that are also

interLATA telecommunications services; otherwise, the phrase

"other than" would make no sense. 2

Their statutory construction argument also proves too much.

If all of the exceptions in subsection (B) must be given the same

expansive reading that us West and BellSouth would give

League to Saye Lake Tahoe, Inc, y. Trounday, 598 F.2d
1164, 1171 (9th Cir. 1979).

2 In effect, us West and BellSouth fail to follow their
own logic. Under their reading, "interLATA telecommunications
services, other than ••• out-of-region services" means "interLATA
telecommunications services, other than ... out-of-region
information and telecommunications services." Since all
interLATA telecommunications services are "other than" out-of
region information services, the partial exception for out-of
region information services has no effect on the universe of
services covered by subsection (B). The only effect of
subsection (B) (ii) is to remove out-of-region interLATA
telecommunications services from the category covered by (B),
leaving all interLATA information services in subsection (C).
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sUbsection (B)(ii), subsection (C) would have to be read as

exempting incidental interLATA information services, out-of

region interLATA information services, and previously authorized

interLATA information services. The only exceptions that

actually appear in subsection (C), however, are for electronic

pUblishing and alarm monitoring services. Congress would not

have explicitly listed only those two exceptions and omitted so

many more that US West and BellSouth would read into subsection

(C) if it had intended to exclude all of the latter as well from

the separation requirements. Their reading of section 272(a)(2)

must therefore be rejected.

B. Section 272(b) Requires That No Entity Be Permitted to
Perform Maintenance and Installation Services for Both a BOC
and its InterLATA Affiliate

The Order finds that section 272(b) (1) prohibits a BOC and

its affiliates (other than its interLATA affiliate) from

providing operating, installation and maintenance services

associated with the facilities owned by its interLATA affiliate

and prohibits the interLATA affiliate from providing such

services associated with the BOC's facilities. Order at !! 15,

163. BellSouth challenges those prohibitions and requests that

the Commission at least allow another affiliate to provide such

services for both the BOC and its interLATA affiliate.

BellSouth arques that section 272(b) is so detailed that

Congress left no room for the Commission to add any restrictions

to those specifically listed in subsections 272(b) (1) through

(5). Moreover, according to BellSouth, the requirement in

Section 272(b) (1) that a BOC's interLATA affiliate "operate

independently· from the BOC does not give the Commission
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authority to supplement the restrictions in section 272(b) (2)

through (5). It points out that section 274(b) specifically

prohibits a BOC from providing installation and maintenance

services for its separated electronic pUblisQing affiliate and

argues that this explicit prohibition shows that such a

requirement is not otherwise inherent in a general requirement

that a BOC and its affilate operate independently. Finally,

BellSouth argues that section 272(b) (1) imposes no restrictions

other than on the relationship of a BOC to its interLATA

affiliate and thus does not preclude other affiliates or the

parent from providing services to the BOC or the interLATA

affiliate.

BellSouth's approach begs the question. That there are

other requirements explicitly listed in section 272(b), in

addition to the "operate independently" requirement in section

272(b) (1), does not resolve the issue of how to interpret section

272(b) (1). BellSouth admits that the phrase "operate

independently" is taken from the computer II rules, but those

rules required the Computer II affiliate to have its own

personnel for installation, maintenance and other functions. V

BellSouth does not explain how the requirements listed in

Sections 272(b) (2)-(5) can make computer II any less reliable as

precedent in giving meaning to the phrase "operate independently"

in section 272(b) (1) or why section 272(b) must be interpreted as

Amendment of section 64.702 of the COmmission's BuIes
and Regulations, 77 FCC 2d 384, 477 (1980), mod. on recon., 84
FCC 2d 50 (1981), mod. on further recon., 88 FCC 2d 512 (1981),
aff'd sub nom. CCIA v. ~, 693 F.2d 198 (D.C. Cir. 1982), cert.
denied, 461 U.S. 938 (1983).
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if subsection (b) (1) did not exist.

BellSouth is also confused about how to apply canons of

statutory construction. It argues that since section 272(b) (2)

(5) does not include an explicit requirement that the BOC and its

interLATA affiliate not perform installation and maintenance

services for each other, the doctrine of exgressio unius est

exclusio alterius precludes any interpretation of section 272(b)

that includes any such rule. The problem with this reasoning, of

course, is that subsections (1) through (5) of section 272(b) are

parallel, independent provisions. What subsections (b) (2)

through (b)(5) contain sheds no light on how to interpret the

"operate independently8 requirement in subsection (b) (1). The

exgressio unius doctrine cannot be meaningfully applied until one

knows what has been "expressed,8 and BellSouth's approach does

not help to define what subsection (b) (1) expresses. Thus, that

doctrine does not support BellSouth's conclusion as to what

restrictions were meant to be excluded from the coverage of

section 272(b) (1) through (5).

BellSouth is equally confused as to the implications of

Section 274(b). That subsection 7 of section 274(b) explicitly

includes a prohibition on BOC provision of installation and

maintenance service for its electronic pUblishing affiliate does

not suggest anything about the interpretation of the phrase

"operate independently8 in section 272(b). Unlike the role of

the "operate independently8 requirement in section 272(b), the

"operated independently8 requirement in section 274(b) is not one

of the independent subsections thereof, but, rather, is in the

introductory language of subsection (b) and thus subsumes all of
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the numbered subsections under it. since the "operate

independently" requirement in section 272(b) (1) is only one of

five separate sUbsections, however, what is contained in the

others sheds no light on that phrase. Thus, the different

structures of sections 272(b) and 274(b) defeat BellSouth's

attempted link.

Moreover, given the structure of section 274(b), its

numbered sUbsections, including (b)(7)'s restriction on

installation and maintenance, amplify the meaning of "operated

independently" in the introductory language of section 274(b).

Thus, to the extent that section 274(b) sheds any light on the

interpretation of section 272(b), the phrase "operate

independently" in section 272(b) should be read to include all of

the restrictions subsumed within the phrase "operated

independently" in Section 274(b). The absence of any explicit

mention of restrictions on the provision of installation and

maintenance in Section 272(b), therefore, if it implies anything,

suggests only that there was no need to mention such

restrictions, since they were already subsumed under the ·operate

independently" rubric in Section 272(b) (1). If, on the other

hand, the meaning of that requirement in Section 274(b) is

entirely irrelevant to its meaning in Section 272(b), as the

Commission has found,4 BellSouth's connection between the two

must be rejected in any event, leaving the Computer II rules as

the only significant guidance on the meaning of "operate

4 AT&T correctly argues that the Commission has not
adequately explained that determination. See Comm'r of Internal
Reyenue y. Lundy, 116 S.ct. 647, 655 (1996) (identical terms in
related parts of a statute are intended to have same meaning).
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independently" in section 272(b) (1).

BellSouth's argument that another affiliate ought to be

allowed to provide such services to both the BOC and its

interLATA affiliate would simply allow an end run around the

restrictions of section 272(b), thereby undercutting the Moperate

independently" requirement. If a BOC and its interLATA affiliate

could have such services provided through a third affiliate, they

would no longer be operating independently, since their

operations would be effectively delegated to the same entity.

The third affiliate WOUld, in effect, be operating the BOC and

its interLATA affiliate in conjunction, raising all of the same

cost allocation problems that the separation requirements were

intended to alleviate. The restrictions challenged by BellSouth

should therefore be retained.

C. The Definition of MMarketing and Sale of Services" in
Section 272(g) Should Not be Expanded to Include Product
DevelQpment and strategy

The Order finds that the Mjoint marketing and sale of

services" exempted by Section 272(g) (3) from the

nondiscrimination requirement of Section 272(c) (1) does not

inclUde product development and strategy. Thus, if a BOC

performs any product development or strategy for its interLATA

affiliate, it must offer such services to others on a

nondiscriminatory basis. Order at '296. BellSouth finds it

abhorrent that a BOC should have to provide such services on a

nondiscriminatory basis and requests that the exemption for joint

marketing be expanded to cover product development and strategy.

It argues that such efforts will be required to determine the

nature and extent of the services that a BOC will market and sell
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and that since marketing is exempt from the nondiscrimination

requirement, these predicate activities should also be exempt.

The problem with BellSouth's approach is that it would

provide no basis for drawing a line between exempt marketing and

any other activity. Almost any aspect of a BOC's operations

could be considered to be "required" in order to successfully

market its services and thus exempt from section 272(c)(1).

BellSouth's standardless view of the Section 272(g) (3) exemption

would eliminate section 272(C) (1) completely.

Moreover, BellSouth does not explain how such an approach is

consistent with the "operate independently" requirement in

section 272(b) (1). If a BOC designs and develops its affiliate's

services, they will hardly be operating independently. In

discussing the operate independently requirement, the Order

states:

In construing other prov~s~ons of section 272, we
address the concerns of those commenters who urge us to
interpret section 272(b) (1) to prohibit a BOC and a
section 272 affiliate from engaging in various forms of
joint research and development •••• To the extent that
a BOC seeks to develop services for or with its section
272 affiliate, the BOC must develop services on a
nondiscriminatory basis for or with other entities,
pursuant to section 272(c) (1).

Order at , 169. Thus, the nondiscrimination and separation

requirements of section 272 reinforce each other as to such

activities. A BOC's natural reluctance to develop other

interexchange carriers' (IXCs') services for or with them will

force it to keep its distance from its affiliate's service

development. BellSouth does not even mention this portion of the

Order in its discussion of this issue.

To the extent that BOCs are more restricted than IXCs in
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this regard, it must be kept in mind that there are no separation

requirements for IXCs. In light of the overall statutory scheme,

as well as the ordinary usage of the terms "sale" and "marketing,"

the section 272(g) (3) exemption for BOC joint marketing must be

strictly limited and thus should not be expanded to encompass

other activites that may be useful or necessary for joint

marketing, such as product development and strategy.

D. The Restriction in section 271(e) Requires No Further
Clarification at This Time

US West requests that the Order be modified to clarify the

restriction in section 271(e) governing joint marketing by the

large IXCs. US West appears to be concerned that once a customer

has signed up for both resold local service and interLATA service

from one of the large IXCs, the IXC will consider itself to be

free of any of the restrictions in Section 271(e) as to that

customer, particularly the restriction on bundled offerings of

resold local and interLATA services. US west's concern appears

to be fUlly addressed in paragraph 277 of the Order, however, and

no further clarification is necessary at this time.

Conclusion

For the reasons stated above, the petitions for

reconsideration filed by US West and BellSouth should be denied.

Respectfully SUbmitted,

MCI TELECOMMUNICATIONS CORPORATION

By:FMf:! f::r
Mary L. Brown
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006
(202) 887-2372

Dated: April 2, 1997
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